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THE CIRCUIT COURT O DESOTO COUNTY, MISS IPPI 

VUAY PA TEL, ladh1d...,, a am ol ldD, ud on PLAIN1l1'P 
bualf or ATE o, ATWARLAL PA TEL, ud lor 

• ud beadlt of wroaafal deadl la of 
ATWARLAL PATEL, »-eued 

vs. 

BJLL.ROM COMPANY, INCORPORATED, JORN 
ud JANE DOE, INDIVIDUALS, 1-5, ud UNNAMED 
CORPORATIO S, LLCS, and OTHER BUSINESS 
ASSOCIATIONS, A·P 

CAUSE 0. CV2013-044GCD 

DEFENDANTS 

QRDA 

This came came before the Court on DeflMwin Hill-Rom Coq,any, lncorponted'a 

Motion lo l)lsl,du md the Court, bmving ~viewrd md COlllidered the motion, brie& ml 

rapomes thereto, finds a fi>Dows: 

1. On December IS, 2007, Natwlal Patel wu admitted to Blpmt Memorial Hoapital -

DeSoto with heart-related diltrea. Because of certain meclicatiom beina 

admin.iltercd to Patel durina bia ,dmiaion, Patel WU Jaboled u a Mf4ll rilk" IDd WU 

aasiped to a bed with railed and locked aide-rails and a weighted alarm. The 

Defend•ot, Hill-Rom, allepdly manufactured and/or supplied the bed utiliml during 

Patel' a stay. 

2. According to the Comp/abll, in the early momma houn of December 19, 2007 Pitel 

was found on the floor of his hospital room with the side rails of bi, bed lowered. 

The bed almn system hid failed to ICUYlte. Pitel pa9ed away on Jammy s. 2008, 

allegedly due to coq,lications from the fall 

3. The Plaintiff filed his Comp/at,- in this action on February 8, 2013, wcrting claims 

of products liability apinsl Hill-Rom. In response, Hill-Rom argues that the claim, 
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are barred by the applicable statute of limitations and has moved to dismiss the 

Complaint in its entirety. 1 

4. It is undisputed that the claims in this case are governed by Mississippi Code Ann.§ 

15-1-49, which provides: 

(1) All actions fur which no other period of limitation is prescribed 
shall be commenced within three (3) years next after the cause 
of such action accrued, and not after. 

(2) In actions fur which no other period of limitation is prescribed 
and which involve latent btjury or disease, the cause of action 
does not accrue tmtil the plaintiff has discovered, or by 
reasonable diligence should have discovered, the injury. 

Simply stated, unless some exception to the limitation period applies, the Plaintifrs 

claims against Hill-Rom must have been filed within three years of accrual of the 

action. In this case, the action accrued on January 8, 2008, at the latest - the date of 

Patel's death. Accordingly, the limitation period expired on January 9, 2011 - over 

tvro years before the tiling of the instant Complaint. 

5. However, the Plaintiff argues that an exception to the limitation period does, in fact, 

apply in this case. In Iris response, the Plaintiff contends that the Defendant 

fraudulently concealed their alleged negligence, and therefure, the PJaintifrs claims 

did not accrue until March of 2012, when information regarding Hill-Rom's alleged 

malfeasance was published in the Federal Register. In other words, the Plaintiff 

argues that his claims did not accrue until he blew or should have known of the 

injury and the cause thereof. The Plaintiff cites Miss. Code Ann. § 15-1-67 in 

support of their argument, which provides: 

I The moeioo was fi]ed aa ooe to dismiss in acc«dancc with Miss. R. Civ. Pro. 12(b)(6). Howev«, because facts 
and evidence outside of the Complaint ( with specific rcprd to the Plaintiffs claims of fi'auduJent coocealmmt) haw 
been coosidered, the Court will treat the motion as one fur summary judgment 
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If a person liable to any personal action shall fraudulently conceal 
the cause of action from the knowledge of the person entitled 
thereto, the cause of action shall be deemed to have first accrued 
at, and not before, the time at which such fraud shall be, or with 
reasonable diligence might have been. first known or discovered. 

6. First and foremost, the "discovery rule" set forth in Mississippi Code Ann. § I 5-1-

49(2) only provides for a special exception to the standard three-year statute of 

limitations in cases involving "latent injury or disease." A Jatent injury is defined as 

one where the plaintiff is precluded from discovery of the harm or injury because of 

the secretive or inherently undiscoverable nature of the wrongdoing in question, or 

when it is unrealistic to expect a layman to perceive the injury at the time of the 

wrongful act. Doe v. Roman Catholic Diocese of Jackson, 941 So.2d 983 (Miss. App. 

2006) (citing PPG Architectural Finishes, Inc. v. Lowery, 909 So.2d 47, 50 (Miss. 

2005). Because the injury at issue in this case-i.e., death-cannot be classified as 

latent, the discovery rule cannot apply. Id It logically follows, then, that the date the 

Plaintiff discovered Hill-Rom's allege.d negligence is immaterial to the Defendant's 

statute of limitation argument. 

1. Even assuming, however, that the "discovery rule" did apply to this case, the 

Mississippi Courts have made it clear that, with regard to cases governed by §15-1-

49(2), the cause of action accrues upon discovery of the injury, not discovery of the 

injury and its cause. According to the Mississippi Supreme Court, 

In analyzing what the plaintiff must discover in order to trigger the 
ninning of the statute of limitations, we ordinarily are guided by 
the wording ofa statute's discovery provision ... [And n]o 
provision of§ 15-1-49 provides that a plaintiff must have 
knowledge of the cause of the injury before the cause of action 
accrues, initiating the running of the statute of limitations. 
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Angle v. Koppers, Inc., 42 So.3d l, 5 (Miss. 2010).Jd at 7. Again, even ifwe were to 

assume that the Plaintiff's injuries in this case were latent, the date of the Plaintiff's 

discovery of Hill-Rom's alleged negligence is still immaterial to the Defendant's 

position. 

8. Finally, despite the Court's finding that the date of the PJa.iniliPs discovery ofHill

Rom's alleged negligence is immaterial to the motion currently before it, the Plaintiff 

has failed to establish a prima facie case again.st Hill-Rom for .fraudulent 

concealment. 

In order to establish fraudulent concealment, the plaintiff must 
prove that (1) the defendants engaged in some act or conduct of an 
affirmative nature designed to prevent and which does prevent 
discovery of a claim, and (2) though plaintiffs acted with due 
diligence in attempting to discover the claim, they were unable to 
doso. 

Doe, 941 So.2d at 987 (citing Robinson v. Cobb, 763 So.2d 883. 887 (Miss.2003)). 

9. Here, the Plaintiff has failed to satisfy either prong of the ftaudulent concealment test. 

He did not present any evidence showing that any party committed any act or conduct 

of an affirmative nature designed to prevent, and which did prevent, discovery of a 

claim. Nor bas he presented any evidence showing any effort on his part to discover 

any infurmation from Baptist Memorial Hospital - DeSoto or Hill-Rom prior to the 

filing of his Complaint. Importantly, neither the Plaintiff; nor his counsel appeared at 

the hearing on the Defendant's motion, despite being duly notified of the same. 

Because the Plaintiff was or reasonably should have been aware of Paters mll and 

subsequent ~ the applicable statute of limitations was not tolled and expired three years 

from the date of Patel's death, at the latest. And because the Plaintiff fttlled to file the instant 

action prior to the expiration of the statute of limitations, his claims are barred. Accordingly, the 
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Defendant's Motion to Dismiss, treated as one for summary judgment by this Co~ is well-taken 

and, hereby, GRANTED. 

IT IS ORDERED that any and all claims filed herein against Hill-Rom Company, 

Incorporated, are dismissed, with prejudice, with each party being responsible for their own 

costs. 

IT IS FURTHER ORDERED that immediately upon receipt this Order, the Clerk of 

this Court shall mail each party, via counsel of record, a certified copy of the same, 

contemporaneously making a note of said action on the Court's docket. 

SO ORDERED this the '!l'i day of-=;..p~----' 2014. 

HONORABLE G D W. CHATHAM 
CIRCUIT COURT JUDGE 
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IN THE ORCUIT COURT OF DESOTO COUNTY, MISSISSIPPI 

VIJAY PATEL, Individually, 
as next of kin, and on behalf of the 
ESTATE of NATW ARLAL PATEL, 
and for the use and beneftt of 
NA TW ARLAL PATEL, Deceased 

Plaintiffs 

-------

Vs. CAUSE NUMBER: CV2013-44GCD 

HILL-ROM COMPANY, INCORPORATED, 
JOHN and JANE DOE, INDIVIDUALS, 
1-5, and UNNAMED CORPORATIONS, LLCS, 
and OTHER BUSINESS ASSOCIATIONS, A-F 

Defendants 

ORDER OVERRULING RULE 59 MOTION 

TIIIS CAUSE having come on for hearing on Plaintiff's Rule 59 Motion to alter or 

amend judgment and the Court having heard arguments and reviewed applicable authority does 

hereby Deny said motion. 

SO ORDERED AND ADJUDGED this the 36 f/( day of January, 2015. 

~~ 
GERALD W. CHA TIIAM, SR, 
CIRCUIT COURT JUDGE 

JAN 30 2015.,.., 
" •• ,r •• -
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(THE FOLLOWING PROC EEDINGS TOOK PLACE IN OPEN 

THE COURT : The Court would call Cause 

Number 2013-44 , Patel versus Hill - Rom 

Company. 

We ' re here thi s morning on a motion to 

dismiss . 

not here . 

The attorney for the plaintiff is 

The Court finds that he was 

properly noticed , and therefore , I ' m going 

to proceed with - - I ' ll hear o r al argument 

from you , gentlemen , on your motion to 

dismiss . 

I read the file , read your motion , read 

your memorandum , so I ' m pretty familiar with 

the issue . I ' ll recognize you , sir . 

MR . CASHEN : Thank you , Your Honor . 

Again , Chris Cashen and Mac Mccarroll for 

Hill - Rom . 

This is a pretty straightforward 

12 (b ) (6) motion on a product liability case , 

Your Honor . Mr. Patel ' s estate alleges that 

h i s death was caused , at least in part , by 

falling out of a bed supposedly manufactured 

by Hill-Rom . The issue today is whether or 

not his claims are ba r red by t h e statute of 

limitations . 

The fall -- And al l these fa ct s are n ot 

co nt rov er te d . Th e fall , Your Ho nor, was on 

December 19 of 2007 . 

3 
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January 5, 2008. We have a three-year 

statute of limitations for these claims, 

the suit was filed on February 8, 2013, 

than t wo years after that statute has 

passed. 

and 

more 

In the pleadings, the response to the 

motion the plaintiff has raised, all he 

argues is there was some fraudulent 

concealment by Hill-Rom of these alleged 

defects, but there's absolutely no proof of 

that anywhere, Your Honor. 

The plaintiff has to show that Hill-Rom 

engaged in some affirmative act intended to 

prevent discovery and that there was due 

diligence in the examination of the claim. 

And as the Court has seen in our briefs, 

there's none of that, Your Honor. 

to dismiss. 

We move 

THE COURT : All right. Mr. Mccarroll, 

do you have anything to add to that? 

MR . McCARROLL : No, sir, I don't, Your 

Ho nor. 

THE COURT: All right, sir. Gentlemen, 

I will get you a ruling forthwith, and I 

appreciate your attendance here this 

morning. Thank you very much. 

MR. CASHEN: Thank you , Your Ho nor. 

MR. Mc CARROL L : Thank y ou , Yo u r Hon o r . 
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(THE FOLLOWING PROCEEDINGS TOOK PLACE IN OPEN 

THE COURT : The Court would call Cause 

Number 2013 - 44 , Patel versus Hill-Rom 

Company , et al . All right. Mr. Guernsey , 

it's your motion , sir . 

MR . GUERNSEY: Your Honor , this motion 

involves two hearings , the first of which I 

was not present , and that was due to 

confusion from speaking to the assistants in 

the clerk's office . 

7 

And I did indeed speak to Your Honor the 

day before the hearing was to be held . Your 

instruction was to call Susan or Suzanne , 

your administrator. I did so . And she told 

me in the nicest possible way that I was a 

lawyer, and I needed to figure out what to 

do , not to rely on her word or her advice. 

But, Your Honor , that hearing was not 

properly held because it was not timely 

noticed . If we look at the Mississippi 

Rules of Civil Procedure , Rule 6 (d) , Your 

Honor , regarding motions , the Court says a 

written motion other than one which may be 

heard ex parte and notice of the hearing 

thereof shall be served not later than five 

days before the time f i xed for the hearing 

unless a different p eriod i s fix ed by t hese 

rul es Or b y an Or riPr ~ c . , 
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There is no t hing, Your Honor, in the 

file which indicates a notice of hearing in 

that case on the motion to dismiss. But if 

we were to assume for the sake of argument 

that it were properly noticed, Your Honor, 

still we believe that there was err o r in the 

Co urt's dismissal with prejudice. 

And, Your Honor, I have some case law 

that I'd like to give the Court I've already 

given to counsel opposite. If I may 

approach. 

THE COURT: Yes, sir. 

(DOCUMENT PASSED TO THE COURT.) 

MR. GUERNSEY: The case law that I've 

just given Your Honor is specific to summary 

judgment. The Court in its o rder granted 

dismissal, but granted it through summary 

judgment. 

Bo th Palmer v. Bilo x i Regi o nal and the 

other case, which is Huff Coo k v. Dale, 

emphasize to the co urts in the State of 

Mississippi that Rule 56 requires n o t five, 

but ten days' notice o f summary judgment. 

I have searched the file, and there i s 

no mention of summary judgment prior t o the 

Court's order. Therefore, Yo u r Honor, 

dism i ssal with p re ju d ic e, with g r ea t 

r e s pect , wa s not a pp r o p riat e beca us e t here 

was i n de e d in olai nt i ff ' ~ 
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motion to dismiss a prayer to permit 

amendment. 

9 

Even if we assume that the first hearing 

was properly noticed, that motion for 

permission to amend was before the Court , 

and under the law, the rule of the cases 

that I ' ve just given to the Court , there is 

required dismissal without prejudice. The 

rule calls for ten days or such time as the 

Court shall allow in which to file that 

amended complaint. 

Therefore, Your Honor , we would argue 

first that the Court's order of dismissal 

was not noticed and therefore not 

appropriate , and secondly, we would argue 

that even if it were properly noticed, the 

Court's dismissal should have been without 

prejudice for plaintiff to re - file an 

amended complaint. 

THE COURT: All right , sir . Mr . Cashen? 

MR. CASHEN : Thank you , Your Honor. 

Good morning . This is a Rule 59 motion , 

Your Honor. And the ruling I believe the 

plaintiff seeks under Rule 59 -- that he 

seeks in his motion is not permitted under 

Rule 59. 

Essentia l ly t h ere are three grounds to 

gr a n t a Rule 59 motion: Any ch an g e s in 

c o ntroll in g la w,, o ne; r w0 
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new evidence which was not previously 

available; and three, a clear error of law 

or manifest injustice. 

None of those grounds under Rule 59 

exist for the granting of the plaintiff's 

motion. Instead he essentially has the two 

arguments: One, notice of the hearing, and 

two, the conversion argument on summary 

judgment motion. I'll address both, even 

though they're not grounds under Rule 59. 

With respect to the notice, I don't 

think that there can be any dispute that 

this was properly noticed, Your Honor. The 

motion was filed about a year ago. The 

agreed on date of the hearing, May 23, was 

agreed to by e-mail correspondence on 

February 22 of 2014, with Mr. Guernsey. 

That's attached as an exhibit to our 

response to the Rule 59 motion. 

Before the hearing on May 23, Mr. 

Mccarroll tried to contact Mr. Guernsey to 

remind him of the motion even though it was 

set by agreement on February 22. We were 

advised that Mr. Guernsey had either retired 

or his phone number wasn't working. 

Nonetheless, we did confirm on May 2 0 , thr e e 

days before the h e a rin g , wit h S u zan ne L ow r ie 

t ha t t h e h ea r in g wa s, i n fact, s e t a s t he 

partie s had a g r eed. 

1 
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I contacted Mr. Guernsey two days before 

the hearing on May 21, and we had a series 

of five e-mails between May 21 and May 23 

confirming, in which I was attempting to 

confirm, the hearing that had been set back 

in February. 

I'm not sure why Mr. Guernsey did not 

calendar this motion since it was set in 

February, but I again told him I'm going to 

that hearing. I've got a plane ticket. I'm 

traveling from Kentucky to be heard. I even 

suggested if that hearing date was for some 

reason not convenient anymore, that he could 

contact the court and see if he could attend 

by telephone that morning, and I'm fine with 

that. So Mr. Guernsey was aware of that 

hearing. 

As a matter of fact, Your Honor, I 

recall on May 23 when that motion was heard 

Your Honor even mentioned that he had seen 

Mr. Guernsey a couple of days beforehand and 

reminded him of the hearing, that he would 

see him on Friday at the hearing. 

At that hearing on May 23 this Court 

specif i cal ly found that it was properly 

noticed. And, of course, t h a t's al so 

reflected in the o rder. 

S o b a se d on t h ' l o n g h is t o r y of e-m a i l 

c or r es pond ence a~~ ~hp hP~ r ~--
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set three months before it occurred, Your 

Honor, I think it's properly noticed. 

With respect to the conversion argument, 

the co n version argument comes out of 

plaintiff's response to the motion to 

dismiss, and plaintiff's response was filed 

back in December of 2013. And in that 

response the plaintiff indicated that he had 

attached certain FDA documents, and those 

are the other papers outside of the 

pleadings, which would convert the motion 

from a Rule 12 motion to dismiss to a Rule 

56 motion for summary judgment. 

In the defendant's copy of that response 

to the motion to dismiss no such documents 

were attached. We called the Court and 

asked if the Court received a copy of those 

additional documents referenced in the 

motion to dismiss. The Court never received 

them. The Court's copy is also attached to 

our response to the Rule 59 motion, Your 

Honor. 

Motions -- The only other document 

outside of the pleadings which was contained 

in the original motion to dismiss was my 

e-m a il to Mr. Guernse y s a ying t h e d o cumen t s 

that yo u s a id are at tach ed to t h e r es po nse 

a re n ot t h ere. Ca n I have a copy? An d the y 

were n ever receiv ed. 
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So although the Court did convert this 

to a motion for summary judgment in its 

order, there were no extraneous documents 

outside the pleadings that were 

contemplated, so I think the conversion 

motion must fail. 

With response to the plaintiff's request 

to amend the complaint under Rule 15, Judge, 

well, that request was originally made when 

the response to the motion to dismiss was 

filed back in November of last year. 

Nothing has been done in nearly the year 

since that time, no grounds for a motion to 

amend, no motion to amend, no documents, no 

support whatsoever. 

It was my understanding that when 

Hill-Rom's motion to dismiss on the statute 

of limitations was granted, the plaintiff's 

motion to amend or at least mention of the 

motion to amend and its response was 

likewise denied. 

So in summary, Your Honor, looking at 

plaintiff's Rule 59 motion, he has put forth 

no grounds whatsoever for granting of this 

motion. He has simp ly rehashed arguments 

previously made and p reviously re j ected. 

Thank you. 

TH E COU RT : Yes, s i r, th a n k yo u . 

Anything fu r ther, Mr. G11<=> r~ --
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MR. GUERNSEY: Very briefly, Your Honor. 

First of all, Your Honor, Rule 16 requires 

I 3 five days' written notice. Mr. Cashen has 

4 admitted that the e-mails back and forth 

5 which the Court might interpret as notice 

6 were, in fact, within the three days before 
'·· 

7 the hearing was held. They were not five 

8 days out, as Rule 16 requires . 

9 Number two, Mr. Cashen admits that there 

10 were no papers outside of the pleadings 

11 considered by the Court . If that is the 

12 case, then conversion to summary judgment is 

13 inappropriate, Your Honor, and therefore, 

14 the motion to amend should be permitted. 

15 Your Honor, finally, as to the basis for 

16 Rule 59 -- for the Rule 59 motion, with the 

17 greatest respect again for the Court, Your 

18 Honor, it is clear error to violate Rule 16 

19 and the order the cases that have been 

20 presented to the Court. 

21 The cases presented to the Court are 

22 clearly addressed to Rule 56 and how it is 

23 to be treated and clearly say that without a 

24 specific notice as to summary j udgment , 

25 summary judgment is not appro p riate. 

26 For th o se reasons, Your Honor, we 

27 believe that n u mber one , th e C0 urt's rul i ng 

28 of d i smissal is i nap p r o priate, and nu mb e r 

29 t wo, even s houl d th P <'n11r+-
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1 motion to dismiss , it would be app r opriate 

2 for that dismissal to be without prejudice 

3 and with permission to amend . 

4 THE COURT : Thank you , Mr . Guernsey. 

5 Anything further from the defense? 

6 MR. McCARROLL : No , sir , Your Honor . 

7 THE COURT : All right , gentlemen . I ' ll 

8 get you a ruling on this shortly . 

9 The Court has an unusually vivid memo r y 

10 of this particular incident , Mr . Guernsey . 

11 I remember running into you in cou r t 

12 somewhere down the road , maybe Batesville or 

13 somewhere , and acknowledged to you that we 

14 had a motion set with you on Friday here in 

15 DeSoto County . And we exch a nged 

16 pleasantries , and I said I ' ll see you Friday 

17 is the way we left it . And then you weren't 

18 here Friday , so I don ' t want an explanation. 

19 I ' m just trying to explain to you my memory 

20 of it . And , of course , when you didn ' t 

21 present here , I granted counsel's motion . 

22 Anyway , I will certainly seriously 

23 consider the motion that you fi l ed and 

24 counsel's re s ponse , and I wil l get you a 

25 ruling shortly . Thank you . 

26 

2 7 

28 
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